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QUESTIONS PRESENTED 


3. The question is whether, in a trial upon indictment 
for assault with a dangerous weapon, the District Court caused 
reversible error in allowing the prosecution's ballistics 
expert totestify as to the purpose of the "hollow-pointed" 
characteristic of the bullet removed from the victim of the 
alieged assault and of the bullets taken from the magazine 
of the gun allegedly used, for the reason that such testimony 
lacked probative value and was highly prejudicial. 


2. The question is whether, in a trial upon indictment 


for assault with a dangerous weapon, the District Court 
caused plain error depriving appellant of a fair trial when, 
although it instructed the jury on the elements of self- 
defense, it refused to give appellant's fourth requested 
instruction explaining burden of proof with reference to 
self-defense. 

That requested instruction was as follows: 


"Evidence has been introduced which may tend to 
show that the defendant acted in self-defense. 
The defense has no burden to sustain as to this. 
If this evidence, when considered with all the 
other evidence, raises 2 reasonable doubt as to 
the defendant's guilt, he is entitled to an 
acquittal. He is not obliged to establish 
self-defense beyond a reasonable doubt, or even 
by @ preponderance of the proof. The prosecution 
must prove his guilt beyond a reasonable doubt." 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO, 19,746 


CARL S, KELLY, Appellant 
vs. 


UNITED STATES OF AMERICA, Appellee 


Appeal from a Judgment of the United 
States District Court for the District 
of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
Appellant was indicted and convicted of one count of 
assault with a dangerous weapon within the District of 
Columbia in violation of Title 22, D.C. Code, Section 502, 


by jury trial in the United States District Court for the 


District of Columbia in the exercise of its jurisdicticn ~ 


under Title 11, D.C. Code, Section 521 (a2) (2). 
This Court has jurisdiction of this appeal under Title 
28, United States Code, Section 1291. 


STATEMENT OF THE CASE 


By indictment filed on June 21, 1965, appellant was charged 
with essault with 2 dangerous weapon, that is, a gun, against 
one Curtis E. Rosch in the District of Columbia on or about 
March 29, i965. 

On June 25, 1965, appellant pleaded not guilty. He was 
tried by jury in the United States District Court for the 
District of Columbia cn September 9, 10, and 13, 1965, 

The evidence presented by the prosecution was that on 
the evening of Merch 28-29, 1965, there was held the regular 
Sunday evening dance at the Capitol Aren2 in the District 
of Cclumbia, attended by some 1,200 persons (R. 44). At 
about 12:30 in the morning of March 2Sth, eccording to the 
testimony of the brothers Curtis, Albert, and John Roach, the 
appellant walked up tc Curtis Roach on the dance floor of the 
arena, where John Roach and John’s wife were arguing, and, 
without provocation, appellent hit Curtis Roach, and then, 

@s Curtis Roech wes becking away, appellant shot him with a 
gun (Curtis Roach, R. 10-11; Albert Roach, R. 35-7; John 
Roach, (not an eyewitness to the shooting) R. 90-4) .* 


*There is conflict in the prosecution's testimony as to 
whether it was Curtis Roach or appellant who first came up to 
where John Roach 2nd John's wife were arguing (Compare John 
Roach, R. 90-91 with Albert Roach, R. 35 and Curtis Roach, 

R. 23). There is alsc conflict as to the number of shots 

heard — Curtis Roach heard two (R. 11), but his brothers 

heard only one, and so dic the special policeman, Wallace 

sones (R. 37, 46, 93). Furthermore, the Roach brothers‘ 
testimcny suggests that appellant was never Knocked down 

(R. 10, 36, 92-3) and appellant, on cross-examination, testified 
that he was nver knocked down (R. 98), but Wallace Jones, the 
special policeman, testified that, just before he saw appellant 
with a gun, appellant was “getting up” (R. 44, 45). 


9o~ 


A special policeman at the Arena testified that he saw 
appellant shoot Curtis Roach with a gun and, while he was 
chasing appellant, saw a gun in appellant's hand (Wallace 


Jones R-44-6), This policeman testified that when he caught 
I 


appellant near the bandstand of the arena, appellant had no 
gun and denied having a gun or having shot anyone (R. 48, 
54). Although the special policeman did not see appellant 
put it there (R. 56), a gun was later found under the steps 
of the bandstand, and the special policeman testified that 
it was like the gun he had seen in appellant's hand (R. 55, 
56). That gun, a .22 caliber Astra automatic pistol (R. 64), 
was admitted into evidence as Exhibit 2-A (R. 66), the 
bullet removed from Curtis Roach was admitted in evidence 
as Exhibit 1-B (R.31), and the three bullets found in the 
magazine of the gun were admitted as Exhibit 3 (R. 66). 

A ballistics expert testified that he could not identify 
the bullet removed from Curtis Roach as positively coming 
from the gun in evidence, in exclusion of ali other such 
guns, but that similarities revealed upon microscopic 
examination suggested that it could have been fired from that 
gun, and he found nothing inconsistent with that theory 
(Richard J. Poppleton, R. 87-8). In the course of his 
testimony, the ballistics expert described the bullet removed 
from Curtis Roach as being “hollow-pointed", and explained 
that this meant "that the nose of the bullet in its manu- 
facture has a depression or cavity placed in its nose". The 


witness was then asked “what will be the result of having 
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that depression made in the nose of the bullet?", to which 
appellant's counsel objected that the question was irrevelant, 
The District Judge, overruling this objection, stated that "It 
may be and it may not be. I will let him testify and let the 
jury give it such weight as they think it is entitled to", 

The ballistics expert then explained thet "The primary 
purpose of the hollow point would be in hunting purposes to 
cause the bullet to expand more and produce more damage to 
game", (R. 83). The witness subsequently used the term 
“hollow~pointed" in further reference to the bullet removed 
from Curtis Roach, (R. 85), and in describing the bullets 
taken from the magazine of the gun in evidence (R. 84). 

In this appeal, appellant asserts that this testimony 
was irrevelant and prejudicial, Appellant included this 
error in his motion for new trial, which was denied, 

In opposition to the evidence for the prosecution, 
appellant testified in his own behalf that on the evening 
in question at the Capitol Arena, John Roach's wife asked 
appellant to tell her husband that appellant did not go 
with her, and that when appellant went over to tell this to 
John Roach, who was standing by himself on the dance floor, 


a. 100) John Roach accused appellant of going with his 


wife, Appellant tried to tell him he did not go with his 
wife, and John Roach became angry and grabbed at appellant 
and swung at hin, and, as appellant backed up, someone 
grabbed appellant from behind, and they started to fight 
(R. 96, 104, 105). During the fight, appellant heard a 


ate 


shot and became frightened and ran toward what appeared to him 
to be the nearest exit, near the bandstand where the crowd was 
running (R. 96, 98-9). As appellant ran, a special policeman 
caught him near the dressing room door, in the Arena, about 
ten feet away from the steps of the bandstand, and shoved 

him into the dressing room (R. 97, 99-100). The policeman 
there asked him whether he had a gun, énd appellant answered 
that he did not have anything (R. 97). Appellant testified 

he never had a gun at anytime during the entire evening (R. 97, 
103), nor did he ever reach into his coat pockets during the 
fight (R. 98). He testified that he was never knocked down, 
but was in a crouched position while he fought (R. 98). 
Appellant denied that the special policeman caught him near 
the steps of the bandstand or that the policeman ever saw 
appellant with a gun (R. 103). Before that evening, 


appellant had just heard about the Roach brothers and never 


knew them except their name (R. 101).* 


*On cross-examination, the prosecution brought out that 
appellant was six feet, one and a half inches tall and weighed 
135 pounds, and that Curtis Roach was about five fed, eight 
inches tall (R. 97). It was also brought out that none of the 
persons whom appellant was fighting was seen to have had a gun 
(R. 112-3, 127). With regard to fear of the Roach brothers, 
appellant testified that he had heard about the Roach's “beating 
people up"* and that he did not want any trouble with them 
(R. 107). Henry Arnold testified that one of the Roaches was 
called "Killer, or something" (R. 108), and Cornelius Anderson 
apparently feared that the Roach brothers might retaliate 
against him for testifying in the case (R. 117-19). 
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Henry Arnold, who was nearby on the dance floor (R. 110), 


testified for appellant that he saw appellant fighting one of 
the xoach brothers and that he saw another brother come up 
behind appellant, and, as he saw this, Arnold came toward 
appellant and then he heard some shots, and he and appellant 
then ren toward the bandstand (R. 108-9, 116). He saw no 
gun in appeliant*s hend (R. 110, 114). 

Cornelius Anderson also testified for appellant that while 
he was in the bandstand at the Arena on the evening in question 
he saw a fight break out on the dance floor in which appellant 
was jumped by two of the Roach brothers, one of whom was John 
Roach (R. 120-1, 124, 127). As he went out of the stands 
teward the entrance, he stood watching, and saw a man step 
up from his left side, and the crowd broke to move out of the 
wey 2s the fighters must have fallen, and the man fired a 
shot, and upon seeing this, Cornelius Anderson went back up to 
the stands and ran out of the parking lot door (R. 121-2). 
Before he got to that door, he saw the crowd around the 
fight start tc try to get away, and most of them went toward 
the exit near the bendstane (R. 128, 132). Although he did 
act look closely, the gun he saw in the man's hand was a big 
revolver, but it did not have a long muzzle (R. 131-2). The 
man he saw fire the shot was not the appellant (R. 122). 

In rebuttal although he was not called as part of the 
prosecution's case in chief, the other special policeman at 
the Arena who assisted in capturing appellant testified that 
he was standing at the rear of the bandstand, and after the shot 
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| 
was fired, he saw the special police officer chasing the appel- 


lant. He then ran down to the stands in the direction in which 
appellant was running, and he saw that appellant was running 
directly toward him and that appellant had a hat in one hand 
and a gun in the other hand (David E. Tyson, R. 134-6). He 
knocked appellant down alongside the bandstand end pushed him 
to the bottom step of the stand, four or five feet zo the right 
of the bandstand. (R. 136). 

Also in rebuttal, Curtis Roach testified that he did not 
jump on appellant's back (R. 138-9). 

At the close of his case, appellant's counsel informed the 
District Judge that appellant's defense was that he did not fire 
the gun, and any action he took was in self-defense (R. 117). 

The District Court then granted appellant's first three 
written requested instructions (given at R. 151-2), but refused 
appellant's fourth written instruction on the ground that "T 
don't think that states the rule on self-defense as ve know it 
in the District of Columbia. I will give my own instruction 
on self-defense” (R, 140-1). Although appellant may have 
agreed that the District Court's instruction fo) e] self-defense 
was proper so far as it defined the elements of self-defense 
(R. 141, 162, 164), appellant cannot fairly be said to have 
acquiesced to the Court's refusal to instruct specifically on 
the burden of proof in relation to self-defense, which was what 
appellant's fourth requested instruction essentizlly asked the 
Court to do. Appellant included this error in his motion for 


new trial, which was denied, 


In any event, in the circumstances of this case involving 
such sharp conflict in the evidence, the issue of burden of 
proof of self-defense was crucial to a fair trial. The Court's 
refusal to give the substance of appellant's fourth instruction 
therefore constituted plain error affecting appellant's 
substantial rights, Such plain error may be noticed under 
Rule 52 (b) of the Federal Rules of Criminal Procedure. As this 


Court said in Taylor v. United States, 95 U.S. App. D.C. 373, 


222 F.2d 398, 404 (2955), "We have repeatediy applied this rule 
te errors in admitting evidence and instructing juries”. See 
also Stewart v, United States, 94 U.S. App. D.C. 293, 214 F.2d 
879, 882, n. 7 (1954). 

The District Court thereafter instructed the jury (R. 145- 
164), and, upon deliberation, the jury returned 2 verdict of 
guilty as charged (R. 165). 

On October 15, 1965, the District Court adjudged appellant 
guilty in accordance with the verdict and sentenced him to 
from one tofive years in prison to take effect at the expiration 
of the sentence imposed in Criminal No. 178-65, (Now on appeal 
to this Court as No. 19,514). On that day, this appeal was noted, 
anc the District Court authorized appellant to proceed without 
prepayment of costs, 


STATUTE INVOLVED 
Title 22, D.C. Code, Section 502: 
"Every person convicted of an assault with intent to 
commit mayhem, or of an assault with 2 dangerous weapon, shall 
be sentenced to imprisonment for not EES ten years," 


STATEMENT OF POINTS 


1. The District Court caused = error in allowing 


the prosecution's ballistics expert to testify as to the purpose 
of the "hollow-pointed" characteristic of the bullet removed 
from the victim of the alleged assault and of the bullets taken 
from the magazine of the ¢un in evidence since such testimony 
was without probative value and was highly prejudicial, 
With respect to this point, appellant desires the Court 
| 
to read the following pages of the transcript: R. 80-88; 152-53, 
2, The District Court caused plain error denying appellant 
a fair trial when,although it gave an instruction on the elements 
of self-defense, it refused to give appellant's fourth requested 
| 
instruction explaining burden of proof with reference to 
self-defense, as follows: 
"Evidence has been introduced which may 
tend to show that the defendant acted in 
self-defense, The defense has no den to) 
sustain as to this, If this eviderfce, when 
considered with all the other evi nce, raises 
& reasonable doubt as to the defendant's guilt, 
he is entitled to an acquittal. Hd is not 
obliged to establish self-defense yond a | 
reasonable doubt, or even by a preponderance 
of the proof. The prosecution must prove his 
guilt beyond 2 reasonable doubt." ° 
With respect to this point, appellant desires the Court to 


read the following pages of the transcript: R. 140-1; 145-164, 


SUMMARY OF ARGUMENT 


1. Allowing the prosecution's ballistics expert, Mr. 
Richard J. Poppleton, to explain the purpose of the "hollow- 
pointed” characteristic of the bullets in evidence was not 
necessary or relevant since the loaded gun, which appellant 
was charged with firing at Curtis Roach, was admittedly 2 
dangerous weapon, sad such testimony went beyond what was 
necessary for the witness to explain his ballistics tests. 

The testimony thus soc lacking in probativevalue, was never- 
theless highly prejudicial in that it inspired lurid imaginings 
in the minds of the jurors 2s to the injuries such “hollow- 


pointed” bullets cause. Its admission was therefore reversible 


error under the rule of Frank v. United States, 104 U.S. App. 


D.C., 384, 262 F.2d 695 (1958). 

2. The refusal to grant appellant's fourth requested 
instruction explaining burden of proof on the issue of self- 
defense was pizin error that deprived 2ppellent of his 
substantial right to 2 fair trial since (1) the requested 
instruction correctly stated the law in the District of 
Columbia on the burden cf proof of self-defense, the 
evidence of record being legally sufficient to place that 
defense in issue; and (2) failwre to give the instruction was 
net cured by the instructions given by the Court since (a) 
such instructions did not mention burden of proof with 
specific reference tc self-defense, and (b) they suggested to 
the jury that it could acquit appellant only if self-defense 
were proved by 2 preponderance of the evidence, rather than 
that the evidence need only raise 2 reasonable doubt that 
appellant acted in self-defense, -l0- 


ARGUMENT 


I, ALLOWING TESTIMONY OF THE PURPOSE OF THE "HOLLOW-POINTED" 
BULLETS WAS REVERSIBLE ERROR SINCE $UCH TESTIMONY HAD NO 
PROBATIVE VALUE AND ITS PREJUDICIAL {TENDENCY WAS TOO GREAT 

With reference to the bullet removéd from Curtis: Roach 
and admitted into evidence as Exhibit 1-B, the prosecutions 
ballistics expert, Mr; Richard J. Poppleton, was allowed, over 
objection on the ground of irrelevance, to explain ‘to the jury 
that "The primary purpose of the hollow point would be in hunt- 
ing purposes to cause the bullet to expaind more and produce 
more damage to game" (R, 83). Subseque ly, Mr. Poppleton 

described as "hollow-pointed" not only the same bullet (. 85), 

but the three bullets taken from the maggzine of the gun in 

evidence (R. 84). t 

In ruling on appellant's objection that this testimony 
was irrelevant, the District Court said “It may be and it may 


not be. I will let him testify and let the jury give it such 
: : 


weight as they think it is entitled to."%(R. 83). | 
This is reversible error, Appellan® was charged with 
assault with a dangerous weapon by firi & gun at Curtis 
Roach, The gun, loaded with live bullets, which appellant 
was charged with firing, was per se admittedly such a weapon, 
As one state court decision graphicdi1y declared: "That 
2 loaded pistol, fired by one person at a, distance of twenty- 
five or thirty feet against another, is ae'deadly weapon’ will 
not be questioned by anyone in possessicrt of his ordinary senses," 
Gonzales v, State, 21 Ariz, 385, 188 Pac, 872(1920). 


In a recent case involving a shotgun, the Court of Appeals 
for the Fifth Circuit held: “The Court below found that the 
loadec gun was 2 dangerous weapon. Not even the defendant 
would quarrel with this obvious fact. Certainly an instru- 


ment of this sort which is capable of inflicting grave bodily 


harm or death is 2 dangerous weapon." Shaffer v. Pnited States 


308 F.2d 654(Sth Cir. 1962), cert. denied, 373 U. S. 939(1963) 

For this reason, Mr. Poppleton's testimony concerning the 
purpose of the “hollow-—pointed” characteristic of the bullets 
was wholly unnecessary, and thus totally irrelevent and with- 
out probative value. 

Admission of such testimony, so unnecessary and so- 
lacking in probative value, constitutes reversible error 
“where its prejudicial tendency (gj too great to justify its 
introduction.” Frank v. Jniteg States, 104 U. S. App. D. C. 
384, 262 F.2d 695(1958). 

Here, the prejudice is clear. The testimony that "the 
primary purpose of the hollow point would be in hunting purposes 
to cause the bullet to expand more and produce more damage to 
game” quite certainly created a prejudicially lurid picture 
in the minds of the jurors, far stronger than any photograph 
of actual injuries sustained, of the expanding “hollow- 


pointed" bullet ripping and tearing its way through the body 


of the person shot (in the case of the buliect removed from 
Curtis Roach) or who might have been shot (in the case of the 
bullets taken from the magazine of the pistol). In addition, 
the reference to "producing more damage to game" suggests to 
the jury that the “hollow-pointed" bullets ere used with intent 
to kill, a crime with which appellant is not charged.” 

This inflammatory testimony tended to cause such horror 
and revulsion in the minds of the jurors that they were led 
to prejudge appellant's case, particularly his assertion that 
he never had or fired a gun on the evening in question. 
Furthermore, this testimony was recalled to the jurors, just 
before they began their deliberations, when the Court instruc- 
ted on the weight to be given to Mr. Poppletonts testimony as 
an expert witness (R. 152-3), stating: "You will recall a 
gentleman testified as an expert on the subject of ballistics 
from the Federal Bureau of Invistigation. I have forgotten 
his name, but you will recall his testimony. He was presented . 
or offered here by the Government as an expert witness, and 
you heard his testimony, , " 


At most, for the purpose of explaining the ballistics - 
ee 4 


* The expanding "hollow-pointed" bullet a 2 type of “dum-dum" 
bullet--a term carefully avoided by ttle prosecution and by 

Mr. Poppleton. It is probable that at least some of the jurors 
were aware of this term and its applicaticn ‘here and night 

have tlso known that the use-;of gueb bullets in warfare was 
banned by the first Hague Conference in 18 9 
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tests, Mr. Poppleton shculd have been stopped after stating 
that “hollow pointed""means that the nose of the bullet in its 
manufacture has 2 depression cr cavity placed in its nose" 

(R. 83}. This was sil thet wes conceivably necessary or rele- 
vant. Allowing his further prejudicial testimony was error 


for the reasons stated, and the jucgment of conviction must 


be reversed for this reason alone. Frank v. United States, 


supra. 


II. REFUSING TO GIVE APPELLANT'S FOURTH REQUESTED INSTRUCTION 
EXPLAINING BURDEN OF PROOF ON THE ISSUE OF SELF-DEFENSE: 
WAS PLAIN ERROR DEPRIVING APPELLANT OF A FAIR TRIAL 
4& The Requested instructicn Correctly States the Dis- 
trict cf Cclumbia Law on Burden of Proof of Self-— 
Defense 
Appellant’s counsel at the trial was aware cf the fact 
that the prosecution may have made cut 2 prima facie basis 
for conviction of the crime charged. He therefore prepared 
four instructions designed to insure thet the jury's delibera- 
tions would be in fair rationel equipoise between the evidence 
for the prosecyticn and the evidence for the appellant and 
that the jury would clearly understand that it must acquit 
the appellant if, from 211 the evidence, the jury entertained 
a@ reasonable doubt that the appellant acted in self-defense. 


To do so, appellant requested the Court to charge as follows: 


1. "You are not bound to accept or to decide in confor- 
mity with the testimony of a number of witnesses, 
which does not produce conviction in your mind as 
against the declaration of a lesser number of wit- 
nesses or other evidence, which does appeal to your 
mind with more convincing force. You are not to 
decide an issue by the simple process of counting 
the number of witnesses who have testified on the 
opposing sides. The final test is not in the 
relative convincing force cf the evidence which may 
be offered in support of or against any aaa 
proposition, 


2. "The testimony of one witness whom ycu find to be 
entitled to full credit is sufficient for the proof 
of any fact, and can justify a verdict in accordance 
with such testimony even if a number of witnesses 
have testified to the contrary. 


- "If you believe that any witness testified falsely 
concerning any material matter tc which he could 
not be reasonably mistaken, you gre at liberty to 
disregard all or any part of the testimony, of such 


witness. 
4 


4, “Evidence has been introduced which may tend to show 
that the defendant acted in self-defense. The defense 
has no burden to sustain as to this. If this evidence, 
when considered with all the other evidence, raises 
@ reasonable doubt as to the defendant's guilt, he 
is entitled to an acquittal. He is not obliged to 
establish self-defense bkeyond 2 reasonable doubt, 
or even by a preponderance of the proof. The prose- 
cution must prove his guilt beyond a reasonable 
doubt." 


The District Court (R. 151-2) gave the substance of each 


of these instructions except the last one, which was refused 


for the reason that "I don't think that states the rule on 


self-defense as we: know it in the District of Columbia. I 


will give my own instruction on self-defense." (R. 140-2) 


15 


it is not entirely clear whether the Court refused this 
instruction only because it failed to explain the elements of 
self-defense or because the Court believed that it inaccurately 
statec the law as to the burden of proof on self-defense. If 
the latter, the Court was mistaken. 

. Although no case is found in which the courts in the 
District of Columbia have had occasion to decide precisely 
upon the question of burden cf proof cn self-defense, it is 
clear from analcgous cases in the District of Columbia and 
from decisions of other federal courts that once a defendant 
procuces enough evidence of self-defense to place this defense 
in issuve (a2 decision made by the Court which the Court decided 
in the appellant’s favor when it 2llowed the instruction on 
self-defense}, the burden of proof is exactly as appellant's 
requestec fourth instruction phrased it: The defendant has 
no burden to sustain as to this. If this evidence, when con- 
sidered with 211 the other evidence, raises a reasonable doukt 
as to the defendant's guilt, he is entitled to an acquittal. 

He is not obliged to establish self defense beyond 2 reasonable 
doukt, or even by a preponderance of the proof. The prosecu- 


tion must prove his guilt beyond a reasonable doubt. 


In the leading case of Davis v. United States, 160 U.S. 


469 (1895), involving the question of burden of proof on in- 


senity, the Supreme Court, ky Justice Harlan, declared: 
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"We are unable to assent to the doctrine 

that in a prosecution for murder, the 
defense being insanity, and the fact of the 
killing with a deadly weapon being clearly 
established, it is the duty of the gury to 
convict where the evidence is equajdy 
balanced on the issue as to the sanity of 
the accused at the time of the killing. 
On the contrary, he is entitled to fe 
acquittal of the specific crime chatged 
if upon all the evidence there is reasonable 
doubt whether he was capable in law of 
committing crime. . . .” (160 U.S. at 484) 


In Frank v. United States, 42 F.2d 623 (9th Cir. 1930), 
involving a claim of self-defense in a first-Wegree murder 
prosecution, the Court held that the Davis cage "definitely 
places the federal courts with those courts hblding that where 
there is a reasonable doubt as to whether the killing was or was 
not committed in justifiable self-defense the¥defendant is 
entitled to an acquittal" (page 629). To the}same effect is 
De Groot v. United States, 78 F.2d 244, at 25% (9th Cir. 1935), 
also involving the burden of proof on self-defense and citing 
the Davis and Frank decisions, 


Analogous decisions in the District of CSlumbia include: 


Blocker v. United States, 110 U.S. App: D.C. b, 288 F.2d 853 


(1961) (burden of proof on insanity) where, referring to the 
Davis case, the Court said "That case has been law for 65 

years, In the last ten years we have applied it many times".; 
Jatum_v. United States; 88 U.S. App. D.C. 386, 190 F.2d 612 
(1951), quoted in Blocker that "the function of the trial court 

in regard to the issue of sanity is to determine whether that 
issué is brought into the case by the evidence. If it is; then 
it should be submitted to the jury with on Roo that if the 


jury has a reasonable doubt of the defendant'g sanity, there 
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must be an acquittal") Holloway v. Unitedc States, 80 U.S. 


App. D.C. 3, 148 F.2¢€ 665 (1945) cert. denied, 334 U.S. 852 


(1948); (stating this rule on the burden of proof of insanity 
also citing the Davis case); Edwards v. United States, 84 U.S. 
App. D.C. 310, 172 F.2d 884 (1949) (defense of intoxication to 
charge cf housebreaking anc larceny; the Court declaring that 
“Encapacity need not be proved or found in order to entitle 

a defendant to an acquittal. - - ewhere a specific intent is 
essential to the crime charged, and evidence is introduced 
that might create 2 reasonable doubt whether the defendant was 
sober encugh to be capable of forming this intent, the jury 
must be instructed tc acquit if they have such 2 doubt"). 

See aiso Williams v. United States, 78 U.S. App. D.C. 147, 
i506, 138 F.2d 81, 84 (1943) (abortion prosecution in which the 
Court held that the defendant need only "come forward with 
evidence which with or without other evidence is sufficient 

to create 2 reasonable doubt” as to whether the abortion was 
necessary to prevent serious and permanent bodily injury, 
under 2 statutory exception); and Dowell v. United States, 

87 A.2d 630, 631-2 (D.C. Mun. App. 1952) (applying the Williams 
case rule to the statutory defense that practicing the healing 
art without 2 license was done under the direction cof a 

person licensed under the statute). 

In one case cecided by this Court involving self-defense 
an instruction substantially identical to that requested by 
appellant was set forth in the opinion of the Court: In 
Meadows v. United States, 65 App. D.C. 275, 82 F.2d 881, (1936), 
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2 nurder prosecution in which the defense 2 that the 


defendant acted in self-defense, the instruction given by the 
trial court on the issue cf burden of proof as to thet cefense 
was as follows: : 

“The burden of proof, as I have said, is 


upon e Government, ave announce it 


the defendant relies upon the plea of sel?r 
efense. 2 ezense relates to the situation 
as it honestly seemed to the defendant at the 
time he did the act complained of. No burden 
is placed upon the defendant to prove such 


erense, e burden, as ve sancicatecd, 
| 


rest(s) with the Government throughout, to 
satisfy you, beycnd 2 reasonable doubt, that 
he is guilty of murder in the first degree, 
as charged in the indictment, or cuilty of 
murder in the second degree, or guilty of 
manslaughter--the latter two being cffenses 
in the law regarded as necessarily included 
within the greater offense. . . ." (65 App. 
D.C., at 278; 82 F.2d, at 884) (Emphasis 
supplied). 

This instruction and the instruction requested by appellant 
are in accordance with the majority rule in other jurisdictions: 
See Bailey, "The Burden of Proving Self-Defepse in Homicide 

if | 
ases", 39 Journal of Criminal Law and Crimi ology (1948), 
ma EN 
189-92; Note, "Justification for the Use of * ‘crce in the 
Criminal Lew", 13 Stanford Law Review (1961), 566, at 607-8; 
Wharton's Criminal Evidence, vol. 1 (12th Ed. 1955), pages 
ae a ns Ee 
80-2; State v. Chiarello, 69 N.J. Super. 479f 174 A.2a 506 
(1961); State v. Abbott, 36 N.J. 63, 174 A.2h 881 (1961); 
State v. Carter, 227 La. 820, 80 So.2d 420 (1955); Stete v. 
Dill, 282 S.W.2d 456 (Mo, 1955); State v. Cephus, 239 N.C. 521, 
| 
80 S.E.2d 147 (1954); People v. Hodge, 252 Yowa 449, 105 N.w. 
2d 613 (1961) cert. denied, 368 U.S. 402 (1962); People v. 


Stallworth, 364 Mich., 528, 111 N.W.2d 742 (21961); Jones v. 
Peter — 
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Commonwealth, 187 Va. 5, 45 S.B.2d 908 (1948); McDaniel v. State 


17S So.2d 576 (Fla. App. 1965); People v. Deloney, 41 Cal.2¢ 
832, 264 P.2d 532 (1953); Eckhardt v. People, 126 Colo. 18, 
247 P.2d 673 (1952); Lester v. State, 270 Ala. 631, 121 So,2a 
11G (1960) ; Mode v. State, 231 Ark. 477, 330 S.#.2a 88 (1959) , 
cert. denied, 370 U.S. 90S (1962); Anderson v. State, 147 Tex. 
Cr. 410, 181 S.¥. 2a 78 (1944); People v. Downs, 123 N.Y. 558, 
25 N.E. 988 (1890). See 2lso the many cases cited in Frank v, 
United States, supra, 42 F.2a at pages 627-8. 

In this case, the evidence of self-defense was most 
certainly strong enough to piece thet defense in issue, and the 
District Court aust be held to have so found when it decided to 
give its own instruction on self-defense. As material to 
that defense, the evidence for the prosecuticn is not entirely 
clear that 2ppellicnt was not knocked down before the alleged 
assault end that just one shot wes fired (see footnote at 
pege 2). The eppellent’s evidence, consisting of his own 
testimony and the testimony of two other witnesses, was that 
he never hed a gun at any time Guring the evening, and was 
not the person who fired the gun as charged, and that, while 
fighting John Rotch in 2 fight in which he was not the 
eggressor, he was attacked from behind by another person 
and was forced to defend himself in a fist-fight against them 
both. The evidence was thus clearly sufficient for the jury 
to decide whether it established a2 reasonable doubt that 
appellant acted in self-defense, As held in the De Groot case, 
while it may not be enough merely to plead self-defense, "the 
proofs of the accused are not required to establish self- 
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defense by 2 preponderance of the evidence” (78 F.2d at 251). 

As this Court declared in Tatum v. United States, 88 U.S. App. 
D.C. 386, 391, 190 F.2d 612, 617 (1951), "in criminal cases the 
cefendant is entitled to have presented instructions relating 

to a theory of defense for which there is any foundation in 

the evidence, even though the evidence ney’ be weak, insufficient 
inconsistent, or of doubtful crecibility. He is entitled to 


have such instructions even though the solf testimony in 


support of the defense is his own." (Emphasis supplied) 
i 


- —-_- — © -e—-@ ' 
i 
| 


On the authorities above discussed, eppellent submits 
that his fourth requestec instruction accurately states the 
law in the District of Columbia on the burfen of proof of 
self-defense; that appellant was entitled to that instruction; 


and the reason why the Court refused to give it was erroneous, 


+ She el WM =~ Bee 


The Error in Refusing to Give the Requested Instruction — 


Was No ur iy n: e 
————SSS 


Nowhere in the instructions given by the District Court 


did that Court instruct the jury on burden bs proof with 
¢ ! 


reference to self-defense, 

In its instructions, the Court explained the ciomente of 
the crime of assault with a deadly weapon and explained in 
reference to each element that the prosecution must prove 
guilt "beyond a reasonable doubt" (R. 146-7). The Court then 
explained that the jury might return a verdict of guilty of 


the lesser offense of simple assault (R. 147-8), and again 
stated that the prosecution must establish guilt "beyond a 
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reasonable doubt" (R. 147-8). The Court then listed the three 
possible verdicts that the jury might return: guilty of assault 
with a deadly weapon; guilty of simple assault; and not guilty 
CR. 148). 


The Court thereupon instructed on the elements of self- 


Gefense (R. 148-51, 163-4), and gave the first three instruc- 
tions requested by the appellant (R. 151-2). The Court then 
referred te the prosecution's ballistics expert witness, 
explaining what an expert witness was and thet the jury was 
not bound by the opinions he gave (R. 152-3). 

At this point the Court instructed on presumption of 
innocence and burden of proof in the following general 
language: 


"Now, the law is that every person is 
presumed to be innocent of the charge 
containec in the indictment, and the pre- 
sumption of innocence remains with the 
aefendant throughout the entire trial and 
until such time as you are convinced of his 
guilt beyond 2 reasonable doubt. The burden 
of proof is upon the Government to prove him 
guilty beyond 2 reasonable doubt, and unless 
the Government dustains this burden and proves 
beyond 2 reason2ble doubt that the defendant 
has committed every element of the offense 
chargec, then the jury must find him not 
guilty. As I said to you 2 moment ago, the 
burden of proof rests upon the Government to 
prove the guilt cf the defendant and that 
burden is carried by what is known as proof 
beyond 2 reasonable doubt” (R. 153). 


The Court followea this with 2 general explanation of the 
meaning of “reasonable doubt” (R. 153-5), contrasting it to the 
degree of proof required to support complaints in civil 


actions and stating that: 


"However, in a criminal case, the Govern— 
ment is required to prove the defendant guilty 
beyond a reasonable doubt. So, naturally, 

the phrase 'beyond a reasonable doubt’ becomes 
extremely important in any criminal case, 

and you are wondering, of course, I am sure, 
some of you who have not served in a criminal 
case, what do we mean by the term or phrase 
‘reasonable doubt', It is very simple, and 
this is what is meant by that expression. 

"Now first of all, the defendant is not 
required to establish his innocence under our 
system of jurisprudence. Now, 2 reasonable 
doubt, as the name implies, is 2 doubt based 
on reason, a doubt for which you can give 2 
reason to yourselves. It is such 2 doubt as 
would cause a juror after careful and candid 
and impartial consideration of all the evidence 
to be so undecided that he or she cannot say 
that he or she has an abiding conviction of 
the defendant's built. It is such a doubt as 
would cause a reasonable person to,hesitate or 
pause in the graver or more importgnt 
transactions of life. However, itgis not a 
fanciful doubt, nor a whimsical dogbt, nor @ 
doubt based on conjecture, It is = doubt 
which, as I say, is based on reasoh. Now, 
the Government is not required to establish 
the guilt of the defendant beyond all doubt 
whatsoever or to a mathematical certainty 
or to 2 scientific certainty. The Govern-. 
ment's burden is to establish guilt beyond 
a reasonable doubt." (R. 154-5) .* 


It is therefore to be seen that nowhere did the Court 
mention burden of proof in connection with appellant's defense 
of self-defense. For this reason, the court!s error in 


refusing appellant's requested instruction wes not cured by the 


instructions the Court chose to give. 


’ 


*The substance of all these instruction$ "is clearly 
suggestive that the jury need apply the doctFine of reasonable 
doubt only to the degree of the offense and got to the issue of 
self-defense." De Groot v. United States, Supra, 78 F.2d at 
253. 
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in Bgan v. United States, 52 App. D.c. 384, 287 Fed, 958 
= Seen SS 
(2923) , reversing 2 conviction because of 2 vague and dis- 
pSraging instruction on reesonable Goubt and presumption of 
innocence, this Court qucted with approval fron District of 
=a ee 

Columbia v. Gray, 1 Apo. D.C. 560, at 506 (1893), as here 
pertinent: 

"Of course, the judge wes not bound to give 

the instrecticns requested by the defendant 

in the precise terms in which they were 

requested. But when a prayer for instructions 

iS presentec to 2 trial judge, and the prayer 


itself is scund in law ane applicable to the 
testimony in the case, it is error in hin not 


to instruct the ju in some sufficient forn 
specifically, and no vague genera es 
upon the precise poin © whic e instructions 
xs Cirected, i t is 2 materia int in the 
case .* (uphasis supplied). (se | D.C., at 
393-4; 287 Fed., at 967-8). 

The virtue cof the instruction on burden of proof of self- 


defense recite2 in the Opinion cf this Court in Meadows v. 


United States, sunra, 65 Apo. D.C. 275,278, 82 F.2d 881, 884 


(2936), is thet it so fully complies with this requirement. 
This, of course, is equ2liy true of appellant's requested 
fourth instruction. 

In De Groct v. United States, Supra, 78 F.2d 244, at 253 
(Sth Cir. 1935); and People v. Downs, 123 N.Y. 558, 25 N.E. 
988, 990 (1890), general instructions were held deficient which 
nowhere mentioned reascenzble doubt "in connection with selfr- 
defense”; and in no way were "related to the defense of 
justification or excuse”; nor indicated "that a reasonable 
Coubt woulc operate in the prisoner's favor beyond the case 
mace by the prosecution", Sce siso United States vy. Barrasso, 


267 F.2d 908, 910-11 (3rd Cir. 1959) involving the defense 


, Of alibi. In addition to those cases 2 
cecision strikingly similar to the instant gase is State Vv. 


Carter, 227 La. 820, 80 So.2da 420 (1955). $n that case, involving 


a conviction for nanslaughter, defense ae requested an 


instruction that "The burden is not upon th accused to prove 
that he acted in self-defense. It is upon the State to prove 
beyond a reasonable doubt that the killing was felonious and 


criminal and was not therefore done in self-defense". The 


Court, holding that this charge correctly exyressed the 
Louisiana law, stated: i 


4 | 
"Nor co we find that the substad-< of the 
requested charge is contained in the general 
charge given by the judge. Where#ds the | 
general charge is quite comprehensive, con— 
taining instructions upon essential phases of 
the law applicable to the case, including | 
self-defense, presumption of innocence and 
reasonable doubt, nowhere therein is to be 
found an instruction to the jury relative | 
to the burden of proof when self-defense is 
an issue, , . .Such a general instructicn | 
does not afford 2 valid basis for refusal | 
of a requested charge on @ particular 
subject which is wholly correct 2 wholly 
pertinent." 


Although the holding of this case is acit uniformly the rule 
elsewhere at least when the instructions given are not in some 
way misleading (compare State v. Dill, 282 dw.za 456 (Mo. 1955), 
and State v. Chiarello, 69 N.J. Super. 479, 174 A.2d S06 (1961)), 
appellant submits that its holding is more Say reasoned in 
accordance with the view of this Court in the Egen and Gray 
decisions as to the necessary specificity be eee and 
must therefore be held to be the law of the District of 
Columbia. As was said in Perez v. United Stprtes, 297 F.2d 
12 (Sth Cir. 1961), at 15-16: : 
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"It is elementary law that the defendant in 

&@ criminal case is entitled to have presented 
instructions relating to a theory of defense 
for which there is any foundation in the 
evidence, Tatum v. United States, 190 F.2d, 
612 (8.C. Cir. 1951). A charge is erroneous 
which ignores 2 clzimed defense with such a 
foundstion. Hyde v. United States, 15 F.2d 
816 (4th Cir. 1926). The charge to which he 
is entitled, upon proper request, in such 
circugstances is one which precisely and 
specifically, rather than merely generally 

or abstractly, points to his theory of defense, 
ef. United States v. Indiana Trailer Corp., 
226 F.2d 5S5, 598 (7th Cir. 1955); Apel v. 
United States, 247 F.2d 277 (8th Cir. 1951), 
and one which does not unduly emphasize the 
theory of the prosecutioa, thereby de-emphasizing 
proportionally the defendant's theory. . ." 


But the instruction on self-defense given by the Court in 


this case was misleading. That instruction in pertinent parts, 


reads as follows: 


"Now, his defense in this case is known as self 
Gefense. The defendant claims that he was acting 
in self defense at the time fhe Government claims 
he shot the complaining witness, and therefore 
he contends under the law that he is not guilty.,.. 

"Row, in defending himself, it must appear that 
the defendant was so situated f e honestly 
believed and that he had a2 reasonable ground for 
such belief that he could not save himself from 
serious bodily harm except by strixing or 
hitting the complaining witness. As I under- 
stand the testimony in this case, and again I 
@m not trying to comment on the evidence and 
teli you what ny recollection is, but as I 
understand the testimony, 2nd it is your 
recollection, cf course, that must govern, 
that he denied having shot 2t Curtis Roach 


or having shot him. Now, whether he did cr 
not is something for the jury to decide from 

e@ evicence, 

"Now, self defense from 2 danger means self 
Gefense from 2 present canger of imminent grave 
injury to his person, or the reasonable belief 
by the defendant that Curtis Roach was about to 
kill him or to do him great bedily harm. In 
order to be justified in defending himself, 
it must appear from the evidence that the 
defendant bonestiy pelieved and that he had 


good reason to believe that he was in imminent 
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peril of his life or great bodily harm, and 
even in self defense, a person may not use 
greater force than is necessary to defend 
himself, 

"A person claimi this right of seif 
defense is not oqueres to retreat if he is 
in a place where he had a right to be, 
unless by so doing, an affray may be clearly 
avoidec., If he is honestly and reasonably 
in fear of death or great bodily harm, he 
may stand his ground, even taking the life 
of the attacker if necessary." (R. 148-50) 


"s . .If two men started to efgage ina 
fist fight, end one man is clzsi ing self 
defense, or he was attacked anc defending 
himself, under the circumstances, you nay 
find, the jury may find that he hat a_right 
Yo retaliate y uSing his fist, if you feel 
that is as much force as should have been 
reasonably usec, but if he had a gun nearby, 
and he used the gun, you could find that he 
used more force than was necessary under the 
circumstances, that he could have picked up 
some object, and that it wasn't necessary 


to do than, That is 2 matter you will have 
to decide, whether or not it occurred the 

way the defendant said or the complain: 
witness, S is one o e issnes In the 
case, whether or not he usec more force’ than 
was necessary under the circumstances. That 
is something you will have to find from the 
evidence, if occurre e@ way the defendant 
Said, and I am not intimating in any manner 
how I believe the matter occurred, if it 

did occur." (R. 163-4 — the Court's final 
instruction te the jury supplementing what 
had been said earlier.) 


The Court offered a hypothetical exemple to explain the 
meaning of "aggressor". In this example, the Court referred 
to the "claim" of self-defense and that an aggressor may not 


"come in and say I was Acting in self defense" (R 150) ana 
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"he would net be entitled to claim the defense or (sic) self 
defense" (R. 151) .* 

First of 211, unlike appellant's requested instruction, 
this languzge never telis the jury that there was evidence 
which may tend to show that the appellant acted in self-defense, 
Instead, it speaks of “claim” and “contention". Moreover, and 
more basically, the instruction cries out for the Court to 
explain to the jury, in accordance with the law and in the 
terms cf the appellant's requested instruction, that the jury 
must acquit if the evidence creates 2 reasonable doubt that 
eppelient actec in self-defense. Without that explanation, 
the jury was led to believe, from such phrases as "you may", 


"you could", or “you will have to find” end "it must appear" 


RR. 149, 163-4), that it could acquit appellant only if each of 


the described elements of self—~efense was established by 


2 preponderance of the evidence, 


* The Court then instructed "Sc you have to consider all 

the evidence in the case, <cnd use your gocd common sense and find 
cut who was the aggressor, if any, and what the facts are, and 
the only way you set the facts is to sift and analyze and con- 
sider 211 the evidence in the case, the picture presented at that 
particular time, anc make up your minds 2s to whether or not the 
cefendant was the aggressor, whether he started the fight, and 
what happenec. You only get that, 2s I will tell you shortly, 
from the evidence in the case” (R. 151). This last reference is 
appareatiy to the Court’s later admonition that "Your verdict is 
to be reached in accordance with the solemn oath you took that 
you would well anc truly try this case and 2 true verdict rencer 
in accordance with the egidence 2nd in accordance with the law 
as given to you by the Court” (R. 156). This in no way cures or 
contradicts what was said earlier in the instruction and in no way 
pertains to burden of proof. This is also true of the Court's 
instruction that the jury "weigh 211 the evidence pro and con, 
(R, 160). 


The instruction here is not essentially different from that 
in Edwards v. United States, supra, 84 U.S. App. D.C.: 310, 172 
F.2d 884 (1949), in which the trical court hadtinstructed the 
jury that "You must find, before you can acqugt the defendant 
Edwards, that the defendant was so intoxicate that she was 
incapable of forming an intent." Reversing ip 2 per curiam 


opinion, this Court held; . i 
"we find no other language in the, court's 

charge that seems to us to explain hway the 

quoted statement. We think it erroneous. 

Incapacity need not be proved or found in 

order to entitle a defendant to an acquittal 

. . .where & specific intent is essential 

to the crime charged, and evidence tis introduced 

thet might create a reasonable doult whether 

the defendant was sober enough to apable 

of forming this intent, the jury must be 

instructed to acquit if they have such 2 

doubt." 


Similarly, in the De Groot case, supra, 78 F.24.244 at 253, 
the trial court had instructed on self-defense that “The 
question is not whether the jury believes that the aefendant 
had no safe or apparently safe means of protecting himself 
frm death or great bodily harm, but whether he jury believes 
that the accused believed, and had reasonablq grounds to 
believe, that he had no safe or apparently safe means of 
escape", The Ninth Circuit Court of Appeals reversed, stating: 

"From the words, ‘whether the jury believes 
it could infer that its belief must be upon 2 
preponderance of the evidence, whereas it was 
required to believe beyond a reasonable doubt 
that De Groot had 2 safe or apparently safe 
means of protecting himself, etc." : 


To the sameeffect sre: United States v. Barrasso, 267 


F.2d 908 (3rd Cir. 1959) (alibi defense); State v. Luttrell, 


366 S.W.2d 453 (Mo. 1963) (self-defense). 
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The holding in these cases conform to the stetement by the 
United States Supreme Court in Bollenbach v. United States, 
326 U.S. 607 at 615 (1946), thet "A conviction eught not to 
rest on Sn equivocai Ccirection to the jury on 2 bssic issue". 
Ta thet case, the Supreme Court took occasion to say that the 
question is not whether guilt msy be "spelt out of 2 record, 
but whether guiit hes been found by 2 jury according to the 
precedure and standards appropriate for criminal trials in 
the federal courts”. (326 U.S. at 614) 


Such standards were not met in this ca2ase. No less here 


than in People v. Downs, supra, 123 N.Y. 558, 25 N.E. 988 at 


$90 (1890), taking the instruction together 2nd construing it 
&s 2 whoie, "in the minds of the jury it shifted the burden 
ef proving his defense upon the prisoner, and deprived him 
Ss to that defense of the benefit of a reasonable doubt.” 

The error here is most certainly plain anc clearly affected 
appellant's substantial right to <2 fair trial. This case, 
involving such conflicting evidence, especially required that 
the jury’s deliberations to resolve that conflict be conducted 

upcn equaliy positive consideration of both the case for the 
presecution anc the case for the appellant. Toward that end, 
& fair trial would only have been possible if the jury clearly 
understood, from appellant's point of view, the burden cf proof 
in connection with appellant's defense of self-defense, In 
light of this fact, it wes plainly unfair and injurious for 
the Court to have specifically instructed cn the burden of 
proof to be met by the prosecution in establishing the 
elements of the offense charged (R. 146-8), but yet to have 
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; 
refused to grant appellant's no more speci,ic instruction 


properly and positively explaining the burfien of proof as 
| 


to self-defense, In refusing that eae. the Court 


deprived appellant of the full and effectife benefit of the 
instruction on self-defense, an instruction to which the Court 
held appellant was entitled on the basis oF the evidence. Since 
it was absolutely essential for the jury's deliberations that 
the jury be apprised not only of the nat of appellant's 
defense, but also of the strength of proof, necessary to 
establish it, it did appellant little good that the Court 
explained the elements of self-defense but failed to explain 
specifically the burden of proving them. As would likely 
occur in almost every case without such specific explanation, 
language in the Court's instruction on self-defense that night 
otherwise have been innocuous here suggested to the jury that 
self-defense could be established only by 2 preponderance of 
the evidence, rather than that the evidence need ioe raise 

a reasonable doubt whether appellant acted in self-defense. 
The abstract general instructions on presumption of innocence 
and reasonable doubt, here so much concerned with what the 
prosecution must prove as to the elements of the arena were 
not specifically addressed to self-defense and were thus 
inadequate to cure the error. In all, the jury could not 

have understood that, in reference to self-defense, "2 
reasonable doubt would operate in the prisoner's favor beyond 
the case made by the prosecuticn", People v. Downs, supra, 25 
N.E. at 990, It could only have understood this it the Court 
had given the substance of appellant's fourth requested 


instruction, 
-31- 


| 
| 

For these reasons, the Court's failure to give that 
instruction was plain error requiring that the jucgment of 
conviction be reversed, 


CONCLUSION 


Appellant alleges two errors as grounds for reversal, 
each of which alone requires that his conviction be set aside: 

First, the error arising from the District Court's 
admission of the testimony explaining the purpose of the 
“"Hollow-pointed" bullets, since such testimony was unnecessary, 
irrelevant, and highly prejudicial. 

Second, the plain error arising from the District Court's 
refusal to grant appellant's fourth requested instruction 
explaining burden cf proof as to self-defense, which wes 
not cured by the instructions actually given and which 
deprived appellant of a fair trial. : 


‘ 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented : 

1) Was the expert testimony concerning the peculiar 
nature of the bullet removed from the victim irrelevant 
even though it linked the shooting which appellant de- 
nied to appellant and even though it showed the danger- 
ous character of the weapon used in the assault? Was 
the evidence, in any event, so shocking and sensational 
that it rendered substantial the likelihood that the jury 
was substantially swayed in determining the question of 
guilt or innocence? More preliminarily, is not appellant 
barred from raising these questions on appeal? 

2) May appellant attack on appeal instructions substi- 
tuted for his own, which instructions he was repeatedly 
given the opportunity to criticize in the court below and 
which he insistently approved? If he may, even assuming 
error arguendo, could it be more than harmless error 
where the instructions dealt with a defense neither 
claimed in relation to the offense now involved on appeal 
nor raised by the evidence at trial? 
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Counterstatement of the case 
Rules involved 

Summary of argument 
Argument: 


I. Appellant’s failure to seek appropriate and available 
relief from the alleged error in the court below bars 
him from raising the question on appeal; 
event, there was no error 


II. Appellant may not now express dissatisfaction with 
the jury instructions because he expressly and re- 
peatedly approved them and because he was not con- 
victed of the offense with which the disputed in- 
struction dealt diss 


Conclusion 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 19,746 


CarL S. KELLY, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was tried before a jury on a one-count in- 
dictment charging him with assault with a dangerous 
weapon under 22 D.C. Code $502. The case was sub- 
mitted to the jury on that charge and on a lesser included 
offense charge of simple assault. On September 18, 1965, 
the jury returned a verdict of guilty of assault with a 
dangerous weapon and on this appeal appellant seeks a 
new trial. 

Viewed from the standpoint of the verdict winner, the 
jury apparently believed the following from the evidence 
introduced at trial. On the night of March 29, 1965, 


(1) 
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Curtis Roach, the complaining witness, was attending a 
dance at the Capito] Arena (Tr. 6-7) accompanied by 
his brothers, Albert and John. During the course of the 
evening, Curtis’ brother, John, became embroiled in an 
argument with his estranged (Tr. 90) wife, Gwendolyn? 
(Tr. 8, 35). The Roach’s sister, Diane, approached Cur- 
tis and Albert, who were not standing with John and his 
wife, and spoke with them (Tr. 6, 34, 91). In response 
to this conversation (Tr. 34), Curtis approached John 
and his wife and attempted to dissuade his brother from 
continuing the argument (Tr. 8, 9). 

Sometime during the course of the argument appellant 
walked to the scene (Tr. 10, 35). Appellant somehow 
entered into the discussion and Curtis asked him, “what 
have you got to do with it?” (Tr. 13). Appellant respond- 
ed by calling Curtis a “young punk” and twice knocking 
him to the floor (Tr. 18, 36, 92, 93) with his fists (Tr. 
10), but Curtis did not strike back (Tr. 10). Other 
persons became involved (Tr. 36, 94). Curtis attempted to 
back away from his assailant (Tr. 10) because he had 
now pulled a gun from his pocket (Tr. 10, 44, 45), but 
as Curtis retreated appellant shot the victim in his side 
(Tr. 11).* A number of witnesses, including a special 
policeman on duty at the dance, saw appellant holding a 
gun (Tr. 11, 36, 45) and the special officer actually saw 
appellant shoot the victim (Tr. 44, 45). 

After the shooting, appellant turned and fled with the 
gun still in his hand (Tr. 46, 48, 186). As he reached 
the steps of the bandstand he was knocked down on the 
steps and captured by the special police (Tr. 47, 186) and 
taken into a nearby dressing room until the Metropoli- 


* Gwendolyn’s nickname is “Pookie” (Tr. 77-78, 90) and she is 
frequently referred to by that nickname in the transcript. John 
Roach is, at several points, referred to by his nickname of “Butch” 
(Tr. 35). 


? There is some uncertainty as to whether one shot was fired or 
two. The victim (Tr. 11) and one of the defense witnesses (Tr. 
109) thought there was more than one; several bystanders heard 
only one shot (Tr. 46, 78, 93). 
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tan Police arrived and placed him under arrest (Tr. 
48). At the time of his capture, the police found no gun 
on appellant (Tr. 48, 74). However, before the Metro- 
politan Police arrived a gun was found on the steps (Tr. 
47, 55, 58, 60) where appellant had been knocked down 
and apprehended (Tr. 47, 56). The gun was turned 
over to the regular police (Tr. 55, 64) and was found to 
contain three bullets (Tr. 65), one being a .22 caliber, 
copper coated, hollow pointed bullet (Tr. 84). 

At trial, the Government introduced evidence to show 
that the nature of the bullet which struck the victim was 
such that it was capable of causing serious harm (Tr. 
83) and that a similar unusual bullet was found in ap- 
pellant’s discarded gun (Tr. 84; see Tr. 64, 65). 

Appellant asserted that he had hit the victim in self- 
defense (Tr. 107), but defended against the assault 
with a dangerous weapon charge by denying that he had 
shot or assaulted the victim with a dangerous weapon 
(Tr. 97, 103, 107). In support of his denial of the shoot- 
ing, he offered a witness who testified that he had seen 
an unidentified person shoot the victim (Tr. 121-22, 128, 
131-32). 

After a discussion of proposed instructions with counsel 
(Tr. 140-41), the court instructed the jury on assault 
with a dangerous weapon (Tr. 146-47) and simple assault 
(Tr, 147-48). Included in the charge were instructions 
on self-defense (Tr. 148-52, 163-64), apparently with 
reference to the simple assault possibility. The jury re- 
turned a verdict of guilty of assault with a dangerous 
weapon (Tr. 165). 


RULES INVOLVED 


Rule 30, Federal Rules of Criminal Procedure, pro- 
vides: 

At the close of the evidence or at such earlier time 
during the trial as the court reasonably directs, any 
party may file written requests that the court in- 
struct the jury on the law as set forth in the requests. 
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At the same time copies of such requests shall be 
furnished to adverse parties. The court shall inform 
counsel of its proposed action upon the requests prior 
to their arguments to the jury, but the court shall 
instruct the jury after the arguments are completed. 
No party may assign as error any portion of the 
charge or omission therefrom unless he objects there- 
to before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and 
the grounds of his objection. Opportunity shall be 
given to make the objection out of the hearing of the 
jury. 


Rule 52(a), Federal Rules of Criminal Procedure, pro- 
vides: 
Harmless Error. Any error, defect, irregularity 
or variance which does not affect substantial rights 
shall be disregarded. 


SUMMARY OF ARGUMENT 
I 


Appellant’s present contention that allowance of the 
testimony explaining the nature of a “hollow pointed” 
bullet requires a new trial is fatally belated. Available 
corrective relief should have been sought at trial and 
silence prior to the unfavorable verdict should merit re- 
jection of the claim here. 

Moreover, the evidence was, in fact, relevant on two 
issues. First, appellant denied shooting the victim and 
the unusual nature of the bullet was relevant to con- 
necting the bullet removed from the victim to the gun, 
found to contain the same unusual type of bullet, which 
was seen in appellant’s possession. Secondly, in determin- 
ing whether there had been an assault with a dangerous 
weapon, the jury of laymen were entitled to know wheth- 
er a “hollow pointed” bullet was likely to cause little 
harm or serious harm. 

In any event, the testimony cannot reasonably be said 
to have caused any prejudice which substantially swayed 
the jury’s determination or guilt or innocence, 
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Nor does appellant’s allegation of error in the self- 
defense instruction warrant either reversal or even con- 
sideration on the merits. His requested instruction on 
self-defense was rejected and he was told that the court 
would substitute its own charge on self-defense. Appellant 
approved that substitution when told of the contents of the 
judge’s proposed charge. Especially in the face of his 
persistent refusal to inform the trial court of any de- 
ficiences thought to exist in the instruction as given, he 
should not now be allowed to change his position after 
an unfavorable verdict. 

Secondly, in regard to the offense involved on this ap- 
peal, appellant’s defense was that he had not fired the 
shot which struck the victim. Self-defense was not raised 
as to the assault with a dangerous weapon charge but, 
rather, only in regard to the anticipated possibility of 
simple assault, an offense of which appellant was not 
convicted. Accordingly, there could be no reversible error 
in the jury instruction since they related to an offense 
not in issue on this appeal. 

Nevertheless, in the final analysis, it is immaterial 
whether appellant actually claimed self-defense in rela- 
tion to the offense involved here because any deficiency 
in the instructions in question, even assuming there was 
such, would, at best, constitute harmless error for a fur- 
ther reason. The record clearly shows that there was no 
foundation in the evidence for an instruction on self- 
defense, as regards assault with a dangerous weapon, 
either in appellant’s evidence or in the Government’s evi- 
dence. 


~te 
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6 
ARGUMENT 


L Appellant’s failure to seek appropriate and available 
relief from the alleged error in the court below bars 
him from raising the evidentiary question on appeal; 
in any event, there was no error. 


(Tr. 30, 36, 45, 46, 55, 58, 64, 65, 82-87, 108, 121, 
122, 128, 181, 187, 146, 147) 


Appellant asks this Court to declare his trial unfair 
and to order a new trial because of testimony by the Gov- 
ernment’s ballistics expert in regard to the unusual type 
of bullet found in the victim and in the gun discarded 
by appellant. 

The ballistics expert testified that the bullet which was 
removed from the victim * was “a 22 caliber, short or long, 
hollow pointed, copper coated, lead bullet, of Winchester 
Western Manufacturing.” When asked what was meant 
by “hollow pointed”, the expert explained only that “the 
nose of the bullet in its manfuacture has a depression or 
cavity placed in its nose.” (Tr. 883). When the prose- 
cutor then asked, “What will be the result of having that 
depression made in the nose?”, this dialogue ensued: 


[DEFENSE COUNSEL]: Your Honor, I object 
to this as being irrelevant to the issue. 

THE COURT: It may be and it may not be. I 
will let him testify and let the jury give such weight 
as they think it is entitled to. 

THE WITNESS: The primary purpose of the 
hollow point would be in hunting purposes to cause 
the bullet to expand more and produce more damage 
to game. (Tr. 83.) 

This last answer is now claimed to be irrelevant to any 
issue in the case and to have unfairly prejudiced appel- 
lant. 

Even assuming error for the moment, a fatal obstacle 
to appellant’s ability to advance the claim in this Court is 


+See Tr. 30, 32. 
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apparent at the outset. Although he objected to the ques- 
tion which was asked (Tr. 83), defense counsel indicated 
no dissatisfaction with the answer given pursuant to the 
trial judge’s statement that the answer might or might 
not be relevant, depending on its content. Thus appel- 
lant did not suggest to the trial judge that he felt the 
answer improper and should be stricken. See Skiskowski 
v. United States, 81 U.S. App. D.C. 274, 279, 158 F.2d 
177, 182 (1946), cert. denied, 380 U.S. 822 (1947). This 
is the traditional cure for improper testimony ‘ and it was 
not sought below. In view of appellant’s failure to indicate 
error to the trial judge and to afford him an opportunity 
to immediately remedy any alleged wrong, appellant 
should be prohibited from now raising the question. It is 
unfair to allow the defense to withhold a request for 
corrective action until after the case has gone to the 
jury and an unfavorable verdict has been returned. United 
States v. Socony-Vacuum Oil Co., 310 U.S. 150, 239 
(1940) ; Dichner v. United States, 348 F.2d 167, 168 
(1st Cir. 1965). Even had defense counsel believed that 
the nature of the evidence was so prejudicial that cor- 
rective instructions could not remove its harmful effects,* 
he should have asked for a declaration of mistrial rather 
than waiting to see whether the verdict would be favor- 
able. 

Beyond these bars to appellant’s claim, moreover, the 
testimony, in fact, was relevant on at least two counts. 
In the first place, appellant denied shooting the victim 
(see Tr. 108) and the Government was faced with the 
task of proving that a gun traced to appellant (Tr. 36, 
45, 46, 55, 58, 64) was the one with which the victim 
was shot. Appellant’s evidence was that the shot had been 
fired by a third person whose name was not known (Tr. 
121-22, 128, 181, 182). Although the ballistics expert 
was able to say that his comparison of the recovered gun 
and the bullet removed from appellant revealed great 


“See generally, United States v. Farber, 386 F.2d 586, 589 (6th 
Cir. 1964); Dolan v. United States, 218 F.2d 454, 460, (8th Cir.), 
cert. denied, 349 U.S. 928 (1955). 


5 See ibid. 
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similarities and that his findings were not inconsistent 
with the bullet having been fired from that gun, he was 
not able to exclude all other guns (Tr. 85-87). The evi- 
dence in question revealed that a “hollow pointed” shell 
was a bullet of an unusual nature. Since a similar type of 
bullet had been found in the gun traced to appellant (Tr. 
64, 65, 84), the evidence was relevant. 

Secondly, in submitting the case to the jury the trial 
judge instructed the jury to decide whether the defendant 
had assaulted the victim with a dangerous weapon and 
that one of the best indications of a weapon’s character 
is the type of injury it inflicts (Tr. 146-47). In deciding 
this question, the jury of laymen was entitled to know 
just what “hollow pointed” bullets are and whether they 
are likely to produce little damage or serious damage. 
Cf. 2 Wigmore, Evidence § 457, at 468 (1940 ed.).’ 

In any event, it seems patent that this testimony was 
not “sensational or shocking” * or “of such an exception- 
ally prejudicial character” *® as to render substantial the 


possibility that the jury’s judgment was substantially 
swayed and it was deterred from a fair consideration of 
appellant’s guilt or innocence. Accordingly, reversal 
would not be in order even had the evidence been intro- 


¢ This instruction was in accordance with the law. (Carrie) Ta- 
tum v. United States, 71 App. D.C. 393, 110 F.2d 555 (1940). 


In both Shaffer v. United States, 308 F.2d 654 (5th Cir. 1962), 
cert. denied, 373 U.S. 939 (1963), and Gonzales v. United States, 21 
Ariz. 385, 188 Pac. 872 (1920), relied upon by appellant in his 
brief (pp. 11, 12) to suggest that the evidence had no probative 
value on the issue of whether there was a dangerous weapon, the 
defendant was appealing a conviction in which the trier of fact 
had found the weapon to be dangerous. The quoted statements 
were addressed to the fact that the finding of a dangerous weapon 
was amply sustained. The cases do not stand for the proposition 
that the jury may not be told of the dangerous potential of the 
weapon involved. 


’ Frank v. United States, 104 U.S. App. D.C. 384, 386, 262 F.2d 
695, 697 (1958) ; United States v. 88 Cases, More or Less, Contain- 
ing Bireley’s Orange Beverage, 187 F.2d 967, 975 (8d. Cir. 1951). 


® Dolan v. United States, 218 F.2d 454, 460 (8th Cir.), cert. de- 
nied, 349 U.S. 923 (1955). 


9 


duced erroneously. See Kotteakos v. United States, 328 
US. 750, 765 (1946). This conclusion is fortified when 
the asserted error is viewed in light of the Government’s 
strong case against appellant, see Evenson v. United 
States, 316 F.2d 94, 196 (8th Cir. 1963),*° and in relation 
to the total trial, see Kotteakos v. United States, supra, 
at 764. 

Especially in view of the wide discretion granted to the 
trial judge in matters of this nature,” there was no error 
in the introduction of the contested testimony. 


If. Appellant may not now express dissatisfaction with the 
jury instructions because he expressly and repeatedly 
approved them and because he was not convicted of 
the offense with which the disputed instruction dealt. 


(Tr. 97, 108, 104-08, 118, 117, 121, 122, 128, 131-32, 
140-41, 147-51, 153-55, 161-64) 


Appellant now attacks the jury instructions on the 
premise that the trial court did not make clear who had 
what burden in regard to self-defense. This attack is 
made although appellant persistently assured the trial 
judge that the instructions on self-defense were satis- 
factory as given. 

Before commencing the jury charge, the court rejected 
appellant’s requested instruction on self-defense since 
the court was apparently of the view that the instruction 
did not adequately explain the law of self-defense (Tr. 


10 Accord, Scurry Vv. United States, —— U.S. App. D.C. ——, 
847 F.2d 468, 470 (1965). 


11See Means v. United States, 62 App. D.C. 118, 119, 65 F.2d 
206, 207 (1983) ; 2 Wigmore, Evidence § 444 (1940 ed.). 


12 The requested instruction stated: 


Evidence has been introduced which may tend to show that 
the defendant acted in self-defense. The defense has no burden 
to sustain as to this. If this evidence, when considered with all 
the other evidence, raises a reasonable doubt as to the defend- 
ant’s guilt, he is entitled to an acquittal. He is not obliged to 
establish self-defense beyond a reasonable doubt, or even by a 
preponderance of the proof. The prosecution must prove his 
guilt beyond a reasonable doubt. 
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140). Accordingly, the trial judge informed defense 
counsel that he would give his own instruction instead, 
and proceeded to explain to defense counsel what the sub- 
Stance of that instruction would be (Tr. 141). When in- 
formed of the contents of the impending instruction, de- 
fense counsel assured the court that the instruction to be 
given was satisfactory, stating “That is a good instruc- 
tion, Your Honor” (Emphasis supplied.) (Tr. 141). This 
unqualified acquiescence in the substituted charge may 
be viewed (as it likely was by the trial judge) as a with- 
drawal of the requested instruction. The court then pro- 
ceeded to charge the jury, including instructions on self- 
defense (Tr. 148-51) and on burden of proof generally 
(Tr. 153, 154, 155). 

After conclusion of the the trial judge’s original charge, 
the judge expressly solicited objections to the instructions 
from defense counsel: “Now, counsel for the defendant, 
do you have any objection to any part of the charge?” 
(Tr. 161). Specifically addressing himself to the instruc- 
tion on self-defense, counse] asked clarification of a por- 
tion of the self-defense charge not in issue here (Tr. 
162).** The judge offered to rephrase that portion in an 
attempt to clarify it. He then gave defense counsel fur- 
ther opportunity to rectify any defect thought to exist in 
the charge: 

THE COURT: Other than that, do you have any 
further objection? 

[DEFENSE COUNSEL]: No, sir. 

THE COURT: Or any request for further in- 
structions? 

[DEFENSE COUNSEL]: No, sir. (Tr. 162.) 


33 Appellant concedes, at least, that it is “not entirely clear” 
whether the instruction was refused for this reason. Brief for 
Appellant, p. 16. 


6 Counsel did not indicate to the court, although it was an excep- 
tionally opportune moment to do so, that he believed the court’s 
instructions on burden of proof (Tr. 153-54, 155) were incom- 
plete. 
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Subsequently, the court gave the requested clarification 
(Tr. 163-64) and defense counsel expressed satisfaction 
(Tr. 164). Once more the court asked counsel if it was 
thought that the charge was in any way misleading or 
deficient. Once more defense counsel reassured the trial 
judge that, in his view, the charge was neither: 


THE COURT: .. .I take it there is no other ob- 
jection to the charge and no requests for further in- 
structions? 

[DEFENSE COUNSEL]: No, sir. (Tr. 164.) 


In spite of these repeated pre-verdict assurances that the 
charge was complete and satisfactory, appellant now 
voices dissatisfaction with the approved instructions. This 
case seems to involve precisely the type of ill-timed shift- 
ing of position that Fed. R. Crim. P. 30 was designed to 
prevent. Applying the principle of that Rule, appellant’s 
present assignment of error should be rejected. 

Other fundamental barriers confront appellant’s effort 
to have his conviction reversed because of alleged defects 
in the instructions on self-defense. It appears both that 
(1) the defense was not in fact asserted by defense 
counsel in relation to the offense of which appellant was 
convicted, and also that (2) there was no evidence which 
would have required submission of a theory of self-defense 
to the jury as regards the offense of which appellant was 
convicted, even had counsel asserted the defense in relation 
to it. 

The defense of self-defense was, in fact, claimed only 
in regard to the potential offense of simple assault, a les- 
ser included offense which was submitted to the jury (Tr. 
147-48). Since appellant was not convicted of simple 
assault, his assignment of error, even positing its cor- 
rectness arguendo, would be purely academic. Conse- 
quently, any error in the self-defense instructions would 


15 In light of his attempt to negate the differentiating element of 
a dangerous weapon (Tr. 97, 108, 121-22, 128, 1$1-S2), and his re- 
quest for the charge (Tr. 141), defense counsel obviously antici- 
pated the instruction. 
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not, under any circumstances, warrant reversal, Fed. R. 
Crim. P. 52(a), and the assignment of error should be 
summarily rejected. 

In his opening statement, appellant’s counsel did not 
tell the court or jury what defense he would offer to the 
charge of assault with a dangerous weapon and, when it 
was suggested by the court that he do so, he stated, 
“Well, Your Honor, the defense will show that the de- 
fendant did not commit the crime” (Tr. 5). This pre- 
view of appellant’s defense was apparently a reference to 
his later evidence that he did not have a gun (Tr. 97, 
108) and that someone else had been seen shooting the 
victim (Tr. 121-22, 128, 131-32). Thus, when finally pre- 
vailed upon by the trial judge to make clear the nature of 
his defense, appellant’s counsel stated, “What we are 
claiming is that he didn’t fire the gun... .” (Tr. 117). 
Since appellant’s evidence had shown, however, that he had 
indeed been in a fist fight with victim, defense counsel 
went on to state that he was also claiming that “any ac- 
tion he [appellant] did take was in self-defense” (Tr. 
117).* This “other action” referred to the possibility of 
a simple assault conviction, a conviction which, in fact, 
did not come about. Appellant had testified that in the 


26 See Tr. 96, 98, 104, 105-06, 107, 108, 113. 


27 The only other possible reading of counsel’s statement of ap- 
pellant’s defense is to construe it as meaning that ‘if the jury finds 
he did fire the shot, we are asking them to find it was fired in self- 
defense.’ This reading would be invalid for several reasons. 

When counsel stated that he was contending that any action ap- 
pellant “did take” was taken in self defense, he obviously was ex- 
cluding the asserted action cf firing the dangerous weapon, an action 
he had just disclaimed (Tr. 117). Secondly, when the court re- 
phrased his claim in these terms, “Are you going to argue that 
whatever action he took, he was defending himself?”—a complete 
statement of the claim more nearly consistent with the alternative 

i here—counsel quickly corrected the court by 


meaning discussed 

adding, “And that he didn’t have a gun.” (Tr. 117.) Appellee’s 
reading is further fortified by reference to the discussion between 
defense counsel and the court at Tr. 161-62 and the ensuing in- 
struction which satisfied appellant's counsel (Tr. 163-64). See also 
Tr. 149. 
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fist fight he was defending himself against the victim 
(Tr. 107). As to the assault with a dangerous weapon 
charge, there was no claim of self-defense; the claim was 
that apellant had not committed one of the elements of 
that crime (see Tr. 97, 103, 107, 121-22, 128, 131-32) .* 

Furthermore, regardless of the scope of appellant’s 
claim of self-defense, and assuming arguendo that the 
self-defense instructions were directed by the court at 
both possible crimes, there could be no reversible error in 
the instructions because there was no evidence which 
would have required submission of that theory to the 
jury in relationship to the offense of which appellant was 
convicted. For this additional reason, appellant’s present 
assignment is unmeritorious. 

Appellant was entitled to have his case submitted to the 
jury under appropriate instructions relating to self-de- 
fense on the charge of assault with a dangerous weapon 
only if there was some foundation, however slight, in the 
evidence for the theory. See, e.g., (Ernest) Tatum v. 
United States, 88 U.S. App. D.C. 386, 391, 190 F.2d 612, 
617 (1951). And appellant would have been entitled to in- 
structions on the issue if it had been fairly raised either 
by his own evidence or, even though inconsistent with ap- 
pellant’s testimony, by the Government’s evidence. Wo- 
mack v. United States, 119 U.S. App. D.C. 40, 336 F.2d 
959 (1964) ; see Hansford v. United States, 112 U.S. App. 
D.C. 359, 308 F.2d 219 (en bane 1962). But appellant’s 
evidence did not show any foundation for self-defense on 
the assault with a dangerous weapons charge; it claimed 
that appellant had no gun and did not commit the act 
alleged." Nor did the Government’s evidence contain a 


18 Although the scope of appellant’s claim of self-defense might 
be further elucidated by reference to defense counsel’s summation 
to the jury—a portion of the transcript not made part of the record 
on appeal—appellee has not asked that the record be supplemented 
because of the argument which follows in text, an argument believed 
by appellee to be dispositive of the issue. 


2° Again it must be emphasized that appellee does not dispute 
that there was sufficient evidence, although weak and slight, to 


~~ =e 


DONA B|AnM< Aah Tepes. 


RR VEER IEE eC ED 5? BEEN OER 


14 


foundation for self-defense as to the crime charged; it 
made out a case of unjustified assault with a dangerous 
weapon without any trace of self-defense. Accordingly, 
there was no foundation for an instruction on self-defense 
as regards the offense of which appellant was convicted, 
and the alleged error, even if proven, would be harmless 
error at best. See Fed. R Crim. P. 52(a). 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


Assistant United States Attorneys. 


have the theory of self-defense submitted to the jury as regards 
simple assault because appellant introduced evidence in support of 
that theory. Nevertheless, appellant was not convicted of this 
offense. 
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REPLY BRIEF FOR APPELLANT 


Appellant herewith replies to the Brief for Appellee on 


the following points: 
I 

i. With respect to the erroneous admission of the testi- 
mony of Mr. Richard J. Poppleton, the prosecution's ballistics 
expert witness, explaining the purpose of the "hollow-pointed" 
bullets, appellant’s counsel timely objected on the ground of 
irrelevancy to the question which that testimony answered at 
the time the question was asked (R, 83). Exceptions are 
unnecessary (Rule 51, Federal Rules of Criminal Procedure). In 
any event, this error also was plain, and it clearly affected 
appellant's right to a fair trial (Rule 52(a)) in that the 
lurid description of the purpose of the "hollow-pointed” 
bullets* made it impossible for the jurors coolly and rationally 
to decide the case. i 
*"The primary purpose of the hollow point would be in hunting 


purposes to cause the bullet to expand more and produce more 
damage to game." (R, 83)- ~ “ = 
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2. Appellee argues that Mr. Poppleton's testimony concern- 
ing "hollow-pointed" bullets was relevant because aan bullets 
are unusual, There is, however, nothing in the record to 
suggest that such bullets are unusu2l1, either in general or 
particularly at the time and place involved here, [earcharscre 
the prosecution never suggested that the questions asked of 
Mr. Poppleton were intended to establish that fact, but asked 
him only what was "meant" by a "hollow-pointed” bullet and what 
was the "result" of a bullet’s having 2 "hollow-point”, 

Even if "hollow-pointed" bullets are unusual, this fact 
does not advance the prosecution's case be ond where it was 
carried by Mr. Poppleton's testimony that the bullet taken from 
Curtis Roach was fired from a gun like that found underneath 
the Arena bandstand. The unusual nature o. "hollow- pointed" 
bullets, if such is the fact, does not estdblish that only the 
gun found could have fired such a bullet = Curtis Roach; That 
gun was obviously not the only one which cduld Shoot "“hollow- 
pointed" bullets, 2nd "hollow-pointed" bulfets are not so rare 
that they were not available for use in other guns. At most, 
the unusual nature of such bullets, if thi¢ fact can be gleaned 
from Mr. Poppleton's testimony, was merely cumulative, and, 
under the balancing test of Frank v. United States, 104 U;S; 
App. D.C. 384, 262 F.2d 695 (1958), any relevance that testimony 
might have had in this regard was clearly outweighed by its 


¢ 


flagrantly prejudicial effect, 


3. Appellee contends that the somaya character- 


istic of the bullets was relevant to show the! type of injury 
they inflict, and that the District Court so instructed, To 
the contrary, the District Court instruc sed‘ that the “best 

SA H 


j 
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evidence” of the “dangerous character" of a weapon and "of what 


it is capable of doing is the injury itself inflicted by it," 


(R. 147) This clearly refers to the injury actually inflicted 


on Curtis Roach, which was completely described in the record 
(R. 11-13, 19, 26, 28-29, 31, 37, 62), and not to the general 
capacity of pistols shooting “hollow-pointed" bullets to 
inflict injury. 

There is no dispute that the gun and bullet involved here 
were “dangerous", and this is all the statute required the 
prosecution to prove on that issue. Testimony concerning the 
type and degree of injury which a weapon can cause may be 
relevant in cases involving weapons less lethal than a loaded 
pistol, but, where the shooting of a firearm is charged, such 
evidence is at most uselessly cumulative and risks being highly 
prejudicial, as is the case here, 

II 

Appellee argues thet any error in the self-defense instruc- 
tion was harnless since appellant was convicted of assault with 
2 dangerous weapon, whereas, according to appellee, appellant's 
defense of self-defense was directed only to the lesser 
included offense of simple assault, and, in any event, the 
evidence of self-defense was not sufficient to place that defense 
in issue with respect to the charge of assault with a dangerous 
weapon, 

Both of appellee's premises are incorrect, Appellant's 
broadly stated defense that “any action" he took was in self- 
defense was clearly directed to the charge of assault with a 
dangerous weapon, as well as to the lesser offense of simple 


assault, even though appellant also denied using a gun (R, 117), 
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The District Court's instruction te self-defense so construed 
appellant's contention and in this respect beceived the 
approval of appellant's counsel, That inst}uction broadly 
proclaimed that appellant's "defense in this case is known as 
self defense" (R. 148) and related his posefibie use of a gun 
to the issue of reasonably necessary force (R. 159-51, 163-64) .- 

The evidence was sufficient to place in issue, as to the 
charge of assault with a dangerous weapon, whether appellant, 
if he used the gun, used it in self-defense. Appellant's evi- 
dence was that in a fist fight he was attacked from in front 
and from behind by two of the Roach brothers (R. 96, 104, 105, 
108, 116, 120, 121, 127), brothers who he knew had ‘a reputation 
for “beating people up” (R, 107).. In addition, eagh witness 
except Curtis Roach who saw appellant shoot testified appellant 
fired only once (R. 37, 46)* and there was no evidence that 


‘ 


appellant shot with intent to kill. . This alifies as “any” 


evidence under the rule of Tatum v. United States, 88 U.S. - App. 


D.C. 386, 391, 190 F.2d 612,617 (1951). ™ the circumstances 
| 


here, of “two men fighting one man" (R, 127), a question of 

fact was presented, and the District Court operly, gave this 

issue to the jury. Cf. Josey v. United Stxtes, 77 :*U.S. -App. 
| 

D.C, 321, 135 F.2d 809 (1943); Lujan v, United States 209 F.2d 

. e 

190, 193-4 (10th Cir, 1958); 1 Wharton’s Criminal Law and 

Progedure (1957 Ed.), Sec. 330, pp. 702-3. -The jury thus could 
‘i 

*Curtis Roach claimed appellant fired twice, not hitting him the 


first time (R. 11). _If the jury believed appellant’s view of 
the fight, it might have found this was a “warning shot". 


--5-- : 
possibly have telieved that if it found appellant fired the gun, 
he fired it in self-defense as no more than reasonably, necessary 
to prevent his two attackers from causing him serieus bodily 
injury. If, therefore, the jury had properly been instructed 
with respect to burden of proof of self-defense, it might 
well have returned a verdict of not guilty of assault with a 


dangerous weapon. 


Respectfully submitted, 


James F. Bromley 
1625 K Street, N.. W.- 
Washington, D, C. 20006 


Counsel for Appellant 
(Appointed by this Court) 
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(Appellee does not argue that the nature of the injury inflicted 
by "hollow-pointed" bullets is relevant to whether appellant 
used more force than reasonably necessary, assuming he fired 

the pistol, But if appellant was entitled to use a gun in 
reasonable self-defense, the fact that the gun had /hollow- 
pointed" bullets , presumably the only kind then available to 
appellant, is not relevant since appellant had no effective 
choice to use any other kind of bullet. Kyrthermore, the bullet 
was .22 caliber and was not aimed to kill. 


